UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

ELECTRICAL CONTRACTORS, INC.,
Plaintiff,
V. No. 3:11-cv-01449 (JAM)

PIKE CO,, Inc.,
Defendant.

MEMORANDUM OF DECISION

This is a breach-of-contract dispute that stems from a comprehensive renovation project
at the Kelly Middle School in Norwich, Connecticut. Plaintiff Electrical Contractors, Inc.
(“ECI”) was the project’s electrical subcontractor, and defendant Pike Co., Inc. (“Pike”) was the
project’s general contractor.

The dispute is about whether Pike should be liable for more than $500,000 in cost
overruns that ECI incurred while rushing to complete its work on the project on time. According
to ECI, Pike mismanaged the project, with the result that ECI could not timely complete its work
without bringing in dozens more electricians than for which it had planned and budgeted. By
contrast, Pike contends that ECI underbid the project in the first instance and that any higher
costs for ECI were the result of its errant assessment of the project’s needs and/or its own
mismanagement of electrical workers assigned to work on the project. Pike also contends that
ECI failed to give adequate notice of its claim and signed lien waivers that preclude any liability
for ECI’s claim.

The Court previously denied Pike’s motion for summary judgment. See Doc. #49. The

matter proceeded to a bench trial over eight days during June, July, and August 2014, and | now



issue my findings of fact and conclusions of law.

For multiple reasons set forth below, I conclude that that there is no merit to ECI’s

breach-of-contract claim. First, ECI’s claim is barred by the terms of its contract with Pike

because ECI failed to furnish timely written notice of its claim. Second, ECI’s claim is barred by

ECI’s execution of lien waivers that released Pike from liability for any claim. Third, ECI has

otherwise failed on the merits to show that Pike breached the contract or that any breach caused

the damages that ECI claims. Judgment shall enter for Pike.

STATEMENT OF FACTS

The Court heard trial testimony over a period of eight days from the following

individuals:

Mark Madore (ECI’s senior estimator during the bid for the Kelly Middle School
project);

Clifford Clauson (ECI’s senior project manager during the Kelly Middle School project);
Stephane Mathieu (ECI’s field foreman for the Kelly Middle School project);

William Joseph Flynn, Jr. (Vice President of ECI);

David Caprio (chief estimator for electrical contracting jobs at the Chappy Corporation
and one of Pike’s expert witnesses);

Ed Oloff (Pike’s superintendent for the Kelly Middle School project);

Vincent Savino (president and owner of Action Air Systems, which provided the HVAC
and plumbing at the Kelly Middle School project);

Carroll James Lawler, Jr. (architect of the Kelly Middle School project);

Dennis O’Neill (construction consultant at Beacon Consulting Group and one of Pike’s
expert witnesses);

Richard Merkhofer (president and construction consultant at Wagner Hohns Ingils and
one of Pike’s expert witnesses);

William Lynch (construction administrator for Van Zelm Engineering, which designed
the HVAC, plumbing, and heating/electric systems in the Kelly Middle School project;
testifying by videotaped deposition played during the trial); and

Melvin L. Strauss (Pike’s project manager for the Kelly Middle School project).’

Based on the testimony and documentary evidence presented at trial, the Court makes the

! The Court also accepted into evidence the videotaped deposition of Gary Schnip, the onsite representative

of the City of Norwich during the Kelly Middle School project, and the transcript of that deposition. See Def.’s EXxs.
659, 660.



following findings of fact.
In 2008, Pike contracted with the City of Norwich to serve as a construction manager for
a project to make additions and renovations to Kelly Middle School. Following a competitive
bidding process, ECI was hired as the electrical subcontractor for the project. ECI and Pike
entered into a subcontract whereby ECI agreed to complete the electrical work for $3,637,445.
Although ECI won the contract through a competitive bidding process, it had not been
the lowest bidder. Another company, Ferguson Electric, had entered a bid approximately
$60,000 lower than the bid of ECI.? But Pike did not accept the Ferguson bid. Pike’s project
manager for the Kelly Middle School project, Melvin Strauss, testified credibly at trial that
Ferguson was disqualified as a result of poor references and an unfavorable interview, in which
Pike worried that it “[d]idn’t even appear that [Ferguson] looked at the bid documents” because
its response to many of the interview questions was simply “whatever’s on the bid documents.”
Tr. at 1539-41. Similarly, Pike’s superintendent for the project, Ed Oloff, testified credibly that
Ferguson was disqualified because of poor references and a “[I]Jack of understanding of the
project”—specifically the portion of the project’s schedule referred to as Phase 3. Id. at 924.3
The subcontract between ECI and Pike included a number of provisions pertaining to the
protocol for changes to and affecting subcontractors’ work, including the following provisions:
3.1 Time and Schedule Time is of the essence as to the prosecution of the
Subcontractor's Work. If requested, the Subcontractor shall provide the Contractor
with scheduling information and Subcontractor’s proposed schedule for the
Subcontract Work. The Contractor may prepare the Schedule of Work for the
Project and Contractor shall have the right to modify the construction schedule, to
suspend, delay or accelerate, in whole or in part, the commencement or execution

of Subcontractor’s Work, or vary the sequence thereof, without compensation to
the Subcontractor. In the event such a delay or suspension extends the overall

2 T&T Electrical Contractors, Inc. had also entered a much lower bid, but the parties agree that T&T’s bid
was in error and was subsequently withdrawn.

® Ferguson unsuccessfully sued, alleging that its disqualification was unjustified. Pl.’s Ex. 8; Ferguson
Mech., Inc. v. City of Norwich, 2010 WL 3038439 (Conn. Super. Ct. 2010).
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time of performance, the time for the Subcontractor to complete its work shall be
extended. The Subcontractor shall commence the Subcontractor’s Work promptly
upon notice to proceed. The Subcontractor shall prosecute the Subcontractor’s
Work in a prompt and diligent manner as directed by the Contractor and in
accordance with the Schedule of Work without hindering the Work of the
Contractor or any other subcontractor. The Subcontractor shall proceed with the
Subcontractor’s Work, making all necessary deliveries, so as to make timely
progress and complete the same in accordance with the Project’s Schedule of
Work and as directed by the Contractor. Whenever, in the Contractor’s opinion,
the Subcontractor’s Work falls behind, the Subcontractor shall increase its labor
force and/or provide overtime, Saturday, Sunday and/or holiday work, and shall
have each of its subcontractors do likewise, all at no additional cost to or
compensation from the Contractor.

3.4 Delays  Should the Subcontractor be delayed by the act or omission of the
Contractor or by any other contractor or subcontractor on the Project, or by any
cause beyond the Subcontractor’s control and not due to any fault, act or omission
on its part, then the time for completion of the work shall be extended for a period
equivalent to the time lost by reason of any of the aforesaid causes, as determined
by the Contractor, and Subcontractor agrees to make no claim for damages for
delay in the performance of this Subcontract occasioned by any act or omission to
act of the Contractor or any of its representatives.

5.1 Change Orders and Directives  The Contractor and Subcontractor agree
that the Contractor may add to or deduct from the amount of Subcontract Work
covered by this Subcontract Agreement, and any changes so made to the
Subcontract Work, or any other parts of this Subcontract Agreement, shall be by a
written Change Order. A Change Order is a written instrument prepared by the
Contractor and signed by the Subcontractor stating their agreement upon the
change in the Subcontract Work and the value of such change. In addition, the
Subcontractor agrees to proceed with the Subcontract Work, as changed, when so
directed in writing by a Construction Change Directive issued by the Contractor
so as not to delay the progress of the Subcontract Work and pending any
determination of the value. If the Contractor requests a proposal of cost for a
change, the Subcontractor shall promptly comply with such request. Contractor
shall not make changes in Subcontract Work, whether additions, deletions or
other revisions in any manner except by written Change Order or Construction
Change Directive. All changes in the Subcontract Work made by Change Order or
Construction Change Directive shall be deemed a part of the Subcontract Work
and shall be performed and furnished in strict accordance with all terms and
conditions of this Subcontract Agreement and the Subcontract Documents,
including the current Schedule of Work.



5.2 Compensation Subcontractor shall not be entitled to receive extra
compensation for extra work or materials or changes of any kind regardless of
whether the same was ordered by the Contractor or any of his representatives
unless a Change Order or Construction Change Directive has been issued in
writing by the Contractor. If extra work was ordered by the Contractor and the
Subcontractor performed same but did not receive a written Change Order or
Construction Change Directive, the Subcontractor shall be deemed to have
waived any claim for extra compensation therefore, regardless of any written or
verbal protests or claims by the Subcontractor. The Subcontractor shall be
responsible for any costs incurred by the Contractor for any changes of any kind
made by the Subcontractor that increase the cost of the Work for either the
Contractor or other subcontractors when the Subcontractor proceeds with such
changes without a written Change Order or Construction Change Directive.

5.3 Notice of Claims The Subcontractor agrees that no claim for additional
services rendered or materials furnished by the Subcontractor to the Contractor
shall be valid unless notice is given to the Contractor prior to the furnishing of the
services or material or unless written notice of the claim therefore is given by the
Subcontractor to the Contractor not later than the last day of the calendar month
following that in which the claim originated, with the amount of the claim to be
given in writing by the Subcontractor as soon as practicable.

5.4 Claims If the Subcontractor believes that any order, directive or condition,
other than as provided for in Paragraph 5.7 [“Unknown Conditions™], entitles him
to extra compensation or an extension of time, he shall give the Contractor written
notice of his claim not later than three (3) days after the occurrence of the event
giving rise to the claim and shall, as soon as practicable, furnish sufficient facts in
support of his position as may be necessary for a decision. Any claim by the
Subcontractor for extra compensation or an extension of time not so made shall be
waived, and the Subcontractor shall not be entitled to any extra compensation or
extension of time as a result thereof. The Contractor shall not be obligated or
liable to the Subcontractor for, and the Subcontractor hereby expressly waives any
claims against the Contractor on account of, any damages, costs or expenses of
any nature which the Subcontractor or its subcontractors may incur as a result of
any delays, interferences, suspensions, changes in sequence or the like, arising
from or out of any act or omission of, or attributable to, the Contractor, it being
understood and agreed that the Subcontractor’s sole and exclusive remedy in such
event shall be an extension of time, but only in accordance with the provisions of
this Subcontract Agreement.

5.5 Impact of Changes The Subcontractor shall review each modification
issued by the Owner and advise the Contractor in writing within three (3) days of
notice of the modification as to the impact, if any, on the Subcontractor’s Work,
including any adjustment in Subcontractor time or price.



Pl.’s Ex. 13 at 7-8, 10.*

Pike prepared a “Critical Path Milestone” (“CPM”) schedule to guide the course of the
project and specify the sequencing of multiple subcontractor activities. See Pl.’s Ex. 1 at 31, 59—
103. The project’s work was to be completed in a number of phases, corresponding with the
term-time and vacation schedule of the school. The dispute in this case revolves around Phase 3
of the project, during which the majority of ECI’s electrical work was to take place. Phase 3 was
scheduled to occur during ten weeks of the school’s summer recess in 2010, and included the
renovation of many of the school’s classrooms and common areas. The scheduling for Phase 3
was tight, and Pike was determined to complete it on time in order for the school’s space to be
available for the schoolchildren by the start of the next academic year. During Phase 3, multiple
trades would be working concurrently, including plaintiff’s electrical workers. The schedule for
this complex and fast-paced portion of the project was discussed at length during a pre-
construction conference between the parties in late 2009, and ECI assured Pike that it had
properly estimated and planned for its Phase 3 work.

ECI was able to begin some of its Phase 3 work well before the original schedule
specified. This was noted in the credible testimony of ECI’s foreman, Stephane Mathieu, and
Pike’s superintendent, Ed Oloff. See Tr. at 495-96 (Mathieu testimony that Phase 3 work was
scheduled for the summer but that ECI began some of the work ahead of time, as early as April),
911 (Oloff testimony that some electrical work for Phase 3 began three months early, and that
“Iw]e were ahead of schedule” and “[w]e were doing work early”), 1014-15 (Oloff testimony
that ECI had started its overhead rough-in work in one Phase 3 area and started placing a third

shift crew to work on the area approximately three months earlier than the schedule indicated, in

* A letter sent from Strauss to ECI in December 2009, which attached the subcontract agreement, included
the following language: “Compensation for extra work will not be processed without an executed purchase order or
change order, prior to commencing work.” Pl.’s Ex. 12 at 18.
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an effort to keep personnel busy rather than lay them off).

The early Phase 3 work is additionally verified by a comparison of Mathieu’s daily
reports, which documented work that ECI was doing each day of the project, and the contract
schedule for each type of work. Compare PI.’s Ex. 17 at 50 (on May 19, 2010, ECI was
installing feeders in the locker area), with Def.’s Ex. 645 at 3 (electrical activity was scheduled to
begin in the locker area in July); compare PIl.’s Ex. 17 at 60 (On June 3, 2010, ECI installed
“guts” in multiple electric rooms), with Def.’s Ex. 645 at 3, 4, 6 (activity in all of the electric
rooms was not scheduled to begin until July).

Nevertheless, when Phase 3 began in earnest on June 28, 2010, it presented significant
difficulties for ECI. Mathieu had anticipated that this phase of work would be “chaotic” and that
“[t]here would be a lot of people everywhere trying to perform all their work all at the same
time,” and he agreed at trial that he had no surprise about that aspect of the job. Tr. at 629. But
he was nevertheless overwhelmed by it when it began, and noted that “[i]t was a lot more than
[he] originally expected. Everything was all compressed.” Ibid.

Although an addendum to the contract schedule had noted that “Phase 3 is a seven day
schedule” and that “[s]chedule activities may require two shifts to complete per schedule,” Def.’s
Ex. 503 at 2, ECl initially did not believe that a 7-day workweek was required. See Tr. at 154-55
(ECI’s bid estimator, Mark Madore, “didn’t feel that we were going to be required to do a seven-
days-a-week schedule,” and therefore did not factor into ECI’s bid the additional premium cost
of labor for such a schedule), 368 (ECI’s project manager, Clifford Clauson, did not believe the
contract schedule addendum’s language required a 7-day workweek, but that it was up to the
subcontractor to do so if needed).

But during Phase 3, ECI workers did ultimately need to work at least six days a week



and, for most weeks, seven days per week. See id. at 369. And although when preparing the
project bid for ECI, Madore had anticipated that there would be ECI crews of 30 to 35
electricians during the whole summer, id. at 111-12, Clifford Clauson (ECI’s on-site project
manager) testified that as of July there were only about 17 to 18 electricians per crew. Id. at 274.

Oloff and others noted early in Phase 3 that ECI’s manpower was inadequate for the
work. Oloff testified credibly that ECI’s insufficient manpower caused ECI to fall behind in its
work. Id. at 919-20. Mel Strauss (Pike’s project manager) also agreed. Id. at 1582. Even
Mathieu—ECI’s own foreman—testified that “we needed more manpower,” id. at 534, and that
ECI was not able to do all the work available to it, id. at 620.°> Multiple parties testified credibly
that Pike repeatedly told ECI that it needed more manpower. Id. at 535 (Mathieu testimony that
he and Oloff spoke daily and that Oloff “would always be telling me more manpower”), 620
(Mathieu testimony that Oloff had told him that ECI did not have the manpower to do all the
work that was available), 746 (Flynn testimony that “Mr. Oloff and Mr. Strauss never thought
ECI had enough men on the job™), 921 (Oloff testimony that he raised the manpower issue with
ECI and “[t]hey were working on getting more people”), 1542 (Strauss testimony that he and
Oloff informed Clauson that “there didn’t seem to be sufficient manpower to complete the work
that was available™).

But it was not purely a matter of more manpower. William Lynch, who was onsite as the
contract administrator for the company that designed the HVAC and electric systems, testified
credibly through his videotaped deposition that ECI’s manpower issues included large
inefficiencies, due to a lack of leadership and the fact that the second-shift electricians were

unable to be very productive because the electrical warehouses were closed by the evening start

® After having so testified, Mathieu later also testified, inconsistently, that he did believe ECI was able to
do all the work available to it at this stage of Phase 3, and then acknowledged that he had done no analysis to
determine whether that was true. Tr. at 621.



of their shift. See Def.’s Ex. 661 (Lynch Dep.) at 14.
Oloff similarly testified about ECI’s inefficiencies:
[T]here was inefficiencies of people waiting around for a foreman telling them
what to do or someone bringing them material. | recall they added a few
apprentices at some point to try to chase material and whatnot. They didn’t want
journeymen chasing material. And the journeymen would sit around waiting for
someone to bring them material. So, you know, there was a lot of inefficiencies
on that part. | feel they could have had more supervision running areas for certain
guys to make sure that those guys had what they need[ed] and they were
productive.
Tr. at 921-22. Furthermore, Oloff testified, “[t]he transitions [between shifts] were
uncoordinated. The new guys would come in, they wouldn’t know where they’re going. And
supervisors had to get to them to find out what happened to them during the day and then get
going in the night.” Id. at 1018. Oloff testified that he observed such inefficiencies in early and
mid-July, but they were “getting better” toward the end of July. Id. at 1022-23.

At some point in Phase 3, it became clear that ECI was falling behind.® Lynch testified

that he could personally observe ECI falling behind, and that Mathieu discussed with him that

® The testimony of ECI’s witnesses was inconsistent with regard to the progress of the project in the first
portion of Phase 3. Flynn testified that Clauson told him “in early July that things weren’t progressing — the project
wasn’t progressing, certain activities were behind and weren’t progressing,” Tr. at 640, and that as a result he
(Flynn) visited the site around the second week of July and observed that the project “appeared to be running behind
in a number of areas. . . . If you went to the schedule, there was a sequencing of work that was not being followed.”
Id. at 650-51. In contrast, Mathieu testified that Phase 3 began “getting thrown off a little” “about three weeks into
it,” which would be approximately July 18, 2010, and that before then, Phase 3 work was tracking the schedule. See
Tr. at 502-03. Mathieu’s daily job reports for this portion of Phase 3, however, reveal a number of complaints with
the progress of other trades, which he believed were holding up ECI’s work from the very beginning of Phase 3. For
example, on June 28, the first day of Phase 3, he wrote that “Steel | beams for rooftop units still need to be finished
for rooftops also on the north side of the gym.” P1.’s Ex. 17 at 77; Tr. at 516. The next day, he noted “[s]till lots of
steel and ductwork and demo that needs to get done.” Pl.’s Ex. 17 at 78; Tr. at 517. On July 21, he stated that “[a]ll
trades are behind in all areas.” P1.’s Ex. 17 at 94; Tr. at 539. Mathieu revealed in his testimony that he did not look at
the schedule when writing his daily job reports. Tr. at 612, 614. Rather, he based his testimony on the discussions at
the weekly foreman meetings, from which he believed that the actual work on the project varied. Id. at 614. But on
cross examination, he conceded that he had no idea whether any updated schedules discussed in those meetings had
accelerated dates, delayed dates, or a mixture. Id. at 616. As a result, whether Mathieu believed the project
proceeded in line with the weekly discussions says little about whether the project proceeded according to an
appropriate—or the actual—schedule. Oloff testified that he “[didn’t] think Stephane [Mathieu] spent a lot of time
looking at the schedule. I think Stephane spent a lot of time working where he thought he could.” Id. at 1121. In
short, | find the testimony of Flynn and Mathieu of limited value in determining whether ECI’s or others’ work in
the first portion of Phase 3 occurred according to the original or updated schedules.

9



“[h]e was having a hard time keeping up with everybody during the project in general.” Def.’s
Ex. 661 at 32. Hesitantly, Lynch stated: “You know, it wasn’t — | don’t mean to put a bad thing —
I know it’s the court, but in probably the first half, three-quarters of the project they were
probably a couple of steps behind across the board.” Id. at 34.

Eventually, a meeting between the project principals of ECI and Pike took place on July
21, 2010, the events of which are hotly contested. For the sake of thoroughness, I will walk
through the account of each person who was present at the meeting: Pike’s Strauss and Oloff,
and ECI’s Clauson, Mathieu, and Flynn.

Strauss’s Notes and Testimony. Strauss’s account comes via his trial testimony and the
only contemporaneous written account of the meeting—Strauss’s handwritten notes of the
meeting (Def.’s Ex. 537). The notes indicate that the parties discussed the timing for completing
several areas of the project (and noted ECI’s concerns regarding steel work that was running late
and impacting ECI’s ability to work), security, HVAC, the fire alarm system, the kitchen, and a
generator. See Def.’s Ex. 537. The notes include a small chart with columns titled “13%,” 282 »
and “3%2.” and beneath each of those headings the numbers “20,” “3,” and “5,” respectively,
which refer to the number of people in ECI’s first-, second-, and third-shift crews. Ibid.; Tr. at
1548.

Strauss testified that Clauson introduced Flynn early in the meeting as “the gentleman
that can get us the manpower we need and finish the project. Increase our manpower, he’s the
guy I need on my side to get the manpower.” Tr. at 1544. ECI brought up challenges the workers
were facing with other trades, and the parties discussed the schedule and the extra manpower

needed to meet the schedule. Ibid. ECI requested additional time at the meeting to complete its
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work, but Pike denied the request, explaining that the school must open on time.’

According to Strauss, Oloff explained to ECI that there could be no “Plan B,” because
school needed to open. Id. at 1545. He further testified that there was nothing discussed about
claims for additional monies, and that Pike gave no change order directives—either verbally at
the meeting or in writing later. Id. at 1548-49. Nor was it an acrimonious event, merely “a
rundown of what they needed from us and what we needed from them with regards to the
schedule.” Ibid.

Oloff’s Testimony. Oloff testified that the meeting was a typical “issues meeting” to work
through the remainder of the project’s work, and that there was no anger or contentiousness. Id.
at 937-38. He did not recall any request made for an extension of time, but did recall noting that
there could be no “Plan B” and that the job needed to finish so that the school could open on
time. 1d. at 938-39. He testified that he described the need for ECI to increase its manpower,
including increasing the number of foremen to make sure the electricians were productive. Oloff
was clear in his testimony that no ECI representative mentioned a claim or requested extra
compensation, and that there was no unprofessional or derogative conversation at any point. Id.
at 940-41. He left the meeting believing they had “[come] up with a game plan and . . . were
going to go execute it and finish the job on time.” 1d. at 942.

Clauson’s Testimony. ECI’s representatives at the meeting saw it quite differently.

Clauson saw the purpose of the meeting as “to ask for an extension of time.” Id. at 296. But

" Even before the July 21 meeting, Pike had been consulting with the City of Norwich to discuss extending
the scheduled time to complete the art room, storage room, and locker room areas. See Tr. at 1592. This was due to
structural steel issues in the art room and locker room that affected the work of many subcontractors, including ECI.
Id. at 1592-93. When Pike opened up the art room and locker rooms, the steel was different than the plan had
shown, so Pike needed the architect to redesign that part of the plan and the steel subcontractor to fabricate and
install the steel differently than it had expected. See id. at 908. Ultimately, Pike requested an extension of time from
the city for those areas. 1d. at 1593. The city granted Pike’s request, and in the beginning of August 2010, Pike
informed all subcontractors of the extended schedule for those areas.

11



according to his testimony, Oloff and Strauss denied that request, emphasizing that ECI needed
to finish its work before the school year began and that there could be no “Plan B.” See id. at
297. Clauson testified as well that Strauss told ECI to increase its manpower: “bring in more
men, do whatever you got to do to get the job done.” Id. at 299. According to Clauson, Flynn
stated that if ECI’s costs “went over” as a result of bringing in more men to work, they would
“be looking for payment.” Id. at 303. Clauson could not recall Pike’s response to that statement,
but testified that Strauss threatened ECI with liquidated damages in the event that they did not
complete the job. Id. at 303-04.

Mathieu’s Testimony. Mathieu testified about the meeting as well, though he noted that
he was fielding phone calls during the meeting and therefore “wasn’t paying a hundred percent
attention.” Id. at 538. He described needing more manpower and needing other trades to
complete work in certain areas for ECI to do its work. According to Mathieu, there was some
discussion of a time extension, but Pike was unwilling to provide an extension and instead told
ECI to “get more men.” Id. at 537. Like the other participants at the meeting, Mathieu also
remembers a comment from one of the Pike representatives that there was “no Plan B.” Id. at
538. Mathieu did not recall a discussion about the financial implications of ECI increasing its
manpower, only that “they told us we owned it per our contract. We owned having guys there to
do this work, we bought it in our contract.” Ibid. Mathieu did not testify that any claims were
made or change-order directives given. On cross examination, Mathieu stated that he left that
meeting with the understanding that Pike was not going to give ECI any extra money for the
added manpower. Id. at 619-20.

Flynn’s Testimony. Finally, Flynn testified as well about the July 21 meeting. According

to his testimony, Mathieu and Clauson described in detail the problems that they felt were
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holding back ECI’s progress, and Oloff and Strauss agreed that those problems existed. Id. at
655-56. But “the conversation was that ultimately we needed an extension of time.” 1d. at 656.
Specifically, at a minimum, “we need[ed] a four-week extension of time.” Id. at 660. According
to Flynn, Strauss made clear that “[t]here will be no extensions of time for Phase 3,” because the
town would never approve such an extension, and the school needed to open on time. Ibid. In
response to Flynn’s query about a “Plan B,” Strauss allegedly stated that “[t]here is no Plan B.
You got to do whatever you got to do, get as many men here as you need to get here, and you
need to meet the deadline.” Id. at 661.

Flynn testified that, in response to this insistence that ECI meet the deadline, he told Pike
that there would be financial consequences and that if ECI were harmed by those consequences it
would be seeking compensation from Pike. Id. at 662. To that, according to Flynn, Oloff and
Strauss laughed at him and told him that they had bought from ECI through their subcontract the
right to have ECI do whatever it needed to do to meet its deadline. Id. at 662—63. One of the Pike
representatives allegedly told ECI that if ECI did not “gear up” and instead delayed the opening
of the school, there would be liquidated damages assessed against ECI. Id. at 663.

I credit the testimony of all of the meeting’s participants for the fact that at the meeting,
ECI’s representatives told Oloff and Strauss that ECI would like more time to complete its Phase
3 work, and that Pike’s representatives were adamant that the school needed to open on time,
thereby denying any request for an extension of time.® I further credit the testimony of all of the
individuals that Strauss and/or Oloff told ECI to increase its manpower (as they had been saying

before the meeting, and as Mathieu and Clauson testified ECI needed to do) and to do whatever

& Although Oloff testified that he did not recall any request for an extension of time, he also testified
confidently that he and Strauss told ECI that there could be no extension (no “Plan B”) and that the school needed to
open on time. | infer, therefore, that he recalled the conversation about the need for more time just as the others did,
but merely did not consider that part of the conversation to constitute an actual request on ECI’s part.
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else was necessary to ensure that it caught up on its work.

On the other hand, I do not credit the testimony of Clauson and Flynn that Flynn stated
that ECI would seek compensation for the costs of its additional manpower. First, that testimony
is at odds with the credible testimony of Oloff and Strauss and finds no support in the
contemporaneous handwritten notes taken by Strauss. In fact, those notes reference manpower
only via the small crew-size chart, while the notes go into much more depth with regard to the
meeting’s other discussion items pertaining to the work itself, suggesting that the manpower
issue did not constitute a hugely significant portion of the discussion. Second, even one of ECI’s
own witness, Mathieu, did not testify that Flynn made any such statement at the meeting.® Third,
while Clauson testified that he recalled Flynn’s alleged statement about seeking compensation,
he could not remember Pike’s response to it—a curious memory lapse for a response that,
according to Flynn, allegedly consisted of derisive laughter.

Finally, the possibility of a claim against Pike for extra compensation does not appear to
have been spoken of again by anyone at ECI or Pike for several weeks until September 2010; nor
does the claim itself appear in any written documentation by ECI or Pike until October 2010. It
was not mentioned in Pike’s next monthly report to the owner, see Def.’s Ex. 536, or either
party’s notes of other meetings—including a meeting held just a week later. See Def.’s Ex. 538;

Tr. at 1550-51. The parties presented no emails from the days following this meeting in which

° To be sure, on cross examination of Mathieu, Pike’s counsel referenced a statement by Flynn about costs:

Q. But 